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Introduction

Appdlants Atmos Energy Corporation, Missouri Gas Energy, Laclede Gas Company, and
Trigen-Kansas City Energy Corporation respond herein to the Substitute briefs of Respondent Missouri
Public Service Commission (“Respondent” or “Commission”) and the Office of the Public Counsdl
(“Intervenor-Respondent” or “OPC”). Due to the limitations imposed by Rule 84.06, this brief may not
refer to al assertions of Respondent and OPC, but that does not indicate acquiescence in them. Since
OPC's arguments largely duplicate the Commisson’s, responses are limited to unique clams.
Reference to “the Rules” and “the Rule’ isthe same asin theinitid brief. Appellants do not respond to

issues unique to Appellant AmerenUE.

Argument
Point |: § 386.250(6) RSMo Required Evidence as to Reasonableness and

The Use of Sufficient Contested Case Procedures

The Commission presents multiple arguments, some of which were not made earlier in this
proceeding, and thus are now being raised for the first time before this Court.

1 Alleged Failureto Preserve Issue (Brief, p. 29): Respondent asserts that
Appdlants “failed to preserve’ a due process argument. This should be disregarded for two reasons.
Firg, the dlegation itsdlf isaviolation of Rule 83.08(b), which says a subgtitute brief “shdl not dter the
badis of any claim that was raised in the court of appedsbrief....” Respondent made severd claims
under this Point a the Western Digtrict, but not this one. Second, Respondent erroneoudly assumes

Appelants clam denid of constitutional due process under this Point. The dlam by Appdlantsis



that they were “completely deprived of their satutory due processrights....” (Appdlants Brief, pp.
30-31).

2. Adjudicative Process vs. Rulemaking (Brief, p. 29): Respondent contends
adjudicative processes do not apply in any rulemaking. Relying upon a 1915 case, Respondent
essentially argues thereis no “right to be heard” in legidative matters because society has power over
“those who make the rule.” Presumably, this means those affected by the legidative act can vote the
legidator out of office. That reasoning cannot apply to this Stuation Snce the Commissoners are
appointed rather than elected and cannot be voted out of office if someone disagrees with their policies.
§ 386.050 RSMo.

Respondent then quotes a commentator regarding congtitutiona due process metters. Thisis
irrdlevant because Appellants have not aleged deprivation of condtitutiona due processin this Point.
Instead, Appellants have demonstrated that the statutory procedures required for the enactment of
Commission rules under 8 386.250(6) RSMo were not followed. The facts as to the procedure the
Respondent followed in the rulemakings are not in dispute. The Commission engaged in and dlowed
some “contested case”’ procedures to take place in the rulemaking, even to the point of enforcing
discovery, but denied the procedures which could have produced “evidence’ as required by the
controlling statute.

3. Chapter 536 Requirements (Brief, p. 31): To deflect the consequences of
Respondent’ s failure to comply with § 386.250(6) RSMo, Respondent draws a bright line between
rulemaking and adjudication, essentidly saying dements of the two can never be mixed. It citesno

controlling authority (merdy acommentator) for this propogtion.



Respondent argues the only process requirements for promulgating rules are those found in
Chapter 536 RSMo. Thistotaly ignores the specific statutory conditions which can be placed on the
authority of an agency to even engage in rulemaking. Those are not found in Chapter 536. They are
found in the sections pertaining to each agency and they vary with each agency. Respondent’s
argument essentidly reads those specific provisons out of existence.

The Generd Assembly specifically directed Respondent to hold an evidentiary hearing
regarding rules made under authority of § 386.250(6) RSMo. Respondent acknowledged thiswhen it
told the Western Didtrict on page 30 of its brief there that “ The requirements of Chapter 536 apply in
the absence of specific legislative requirements for agency rulemaking.” (Emphasis supplied)
Respondent omitted that statement from its brief here.

Respondent clams (Brief, p. 32) that the term “rule’ as defined in Chapter 536 does not
include an order in acontested case. A rule, by definition, has generd gpplicability. A decisonina
contested case does not. What Respondent cites Smply means adecision in acontested case is not,
by definition, a“rule” That said, the argument proves nothing here. It does not prove that something
called “ contested case” procedures can never be employed or satutorily required in arulemaking.
No Missouri gatute, or other controlling authority in Missouri, says that.

The Generd Assembly ultimately determines the specific procedures for both rules and
contested cases. For example, if the Generd Assembly passes a specific law saying that rulemaking
hearings for aparticular agency shal be hdd at high noon on the front lawn of the Capitol, that
requirement must be followed. That istrue even if Chapter 536 is Slent on where hearings shdl take

place, or evenif they areto be held. The specific controls over the generd.
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Thisis dso why Respondent isincorrect when it argues (at p. 32) that an overlay of contested
case procedures in arulemaking would be counter to legidative intent. Thisissmilar to what
Respondent told the Western Didtrict (p. 33 of its brief there); that contested case procedures would
“interfere with the process.” Obvioudly, if the Genera Assembly choosesto specifically require an
evidentiary hearing in the context of a rulemaking proceeding for a specific agency, it can do so and
such arequirement will be binding upon that agency. Respondent points to no controlling authority
which prohibits the Legidature from doing that.

4, Chapter 386 Requirements (Brief, p. 35): Respondent asserts that there isno
requirement for a hearing “for the type of rules the Commisson promulgated inthiscase” It saysthe
“type of rules’ here *address how a utility deals with bookkeeping, accounting and other corporate
matters.” Attempting to draw adigtinction so as to avoid the requirement for a hearing, Respondent
assarts (p. 36) that 8 386.250(6) prescribes “how a utility treats its end-use customers’ and implies the
Rules do nothing of the sort. OPC concurs (Brief, p. 35). The Commission and OPC have obvioudy
overlooked what the Rules actualy do.

There are anumber of Rule provisions which prescribe conditions for rendering public utility
sarvice. In other words, they govern how agas utility isto render transportation and other utility
sarvicesto its customers and third parties. See, 4 CSR 240-40.016(2). Among others, these include
provisons specifying:

1 how the utility must process requests for transportation service in order to avoid

the granting of a preference to any customer; (subsection (E));

1 how the utility must adminigter its trangportation tariffs generdly, including those



relating to curtallment priority (i.e., when service to customers can be shut off), in order to
accomplish the same result (subsection (D));

1 how the gas utility must disclose transportation-related information to customers
using a marketing efiliate (subsection (G));

1 how and under what circumstances the utility may provide arate discount to a
trangportation customer, including the specific reporting requirements that must be maintained in
connection with such transaction (subsection (H));

1 how the utility must administer any discretionary waivers under its transportation
tariffsin order to avoid the granting of any preference to a customer (subsection (L)); and

1 how a utility must communicate in order to ensure the customer will not expect
to receive any advantage or preference as aresult of doing business with an effiliate of the utility
(subsection (N)).

1 Similarly, 4 CSR 240-80.015, the steam hesting rule, contains certain
conditions for rendering public utility service. Among these are provisons specifying how a
utility must communicate in order to ensure the customer will not expect to receive any
advantage or preference as aresult of doing business with an afiliate of the utility, and how and
what customer information shal be made available.

Obvioudy, each and every one of these provisons “prescribe conditions of rendering utility service’
within the meaning of §386.250(6). Respondent offered no argument in its brief to the contrary.

In contrast to subsection (6), subsection (7) doesn’'t mention either rulemaking or the specific

subject matter of the Rules. Respondent claims (p. 36) that “it proceeded under 8 386.250(7), its




broad enabling statute and not under § 386.250(6) because that section applies only to rules
concerning conditions of rendering utility service... .” The discusson immediately above provesthe
Rules concern conditions of rendering utility service, so the Commisson cannot legitimately claim it
could proceed under (7) when (6) clearly gppliesto at least some of the Rules provisions.

Subsection (7) says, in its entirety: “To such other and further extent, and to al such other and
additiond things, and in such further respects as may herein gppear, either expresdy or impliedly.” That
isnot agrant of rulemaking authority. It isnot even aclear directive that the Commission is supposed
to do anything in particular. That provision was present long before the addition of what isnow (6). In
RSMo 1959, § 386.250 read asfollows:

The jurisdiction, supervision, powers and duties of the public service commission herein
crested and established shall extend under this chapter:

(9) Todl public utility corporations and persons whatsoever subject to the provisons
of this chapter as herein defined. And to such other and further extent, and to dl such other and
additiond matters and things, and in such further respects as may herein appesar, either
expressy or impliedly.

Read in context as origindly enacted, especidly since § 393.140(12) existed at the same time, that
phrase in subsection (7) does not indicate any intention of the Generd Assembly to grant implied
authority to make rules on the subject matter of 8 393.140(12), particularly in view of the specific
rulemaking provisons that exist esawhere in the Public Service Commisson law. Indeed, had the

Genera Assembly believed that subsection (7) granted Respondent the broad rulemaking authority



Respondent now claims, there would have been no need for the specific grant of authority in subsection
(6). By specificdly granting Respondent rulemaking authority in subsection (6), under the maxim of
expressio unis est exclusio alterius, any other rulemaking authority pursuant to 8 386.250 was
excluded.

Respondent originaly told the world its authority came from “§ 386.250 RSMo Supp. 1998
and § 393.140 RSMo0 1994.” (L.F. 19, 498, 688, 1017). Respondent did not specify any
subsection(s). Section 386.250 has seven and 8 393.140 has 12. Each are substantialy different from
the others. Only three even mention authority for rules. Oneis 8 386.250(6) which has been discussed
a length. The other two are subdivisions (11) and (12) of § 393.140. Both of those mention
rulemaking, but the scope of authority is very restricted in each and does not, under any stretch, cover
the subject matter of the Rules.

Appdlants naturaly assumed Respondent would rely on explicit rulemaking authority, especidly
in the absence of any gatutory indication that the General Assembly wanted the Commission to enact
these Rules. Asaso discussed under Point VI, § 536.021.2(2) RSMo required Respondent to cite
“thelegd authority upon which the proposed ruleisbased.” Failure to comply with the proceduresin §
536.021 deprives aregulation of vaidity. See, 8 536.021.7 RSMo; St. Louis Christian Home v.
Mo. Comm’n on Human Rights, 634 SW.2d 508 (Mo. App.W.D. 1982). The Respondent cited
to “aforest” of 19 subsections and then waited until a court chalenge to reved which “treg’ it was
using. Respondent’s conduct of concedling its claim of authority in agnarly thicket of subsections
certainly does not further the purpose of public participation in rulemakings.

The Commission has no power except that granted by its creator, the General Assembly.
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State ex rel. Springfield Warehouse & Transfer Co. et al. v. PSC, 225 SW.2d 792, 794
(Mo. App. 1949). In voiding alongstanding rule of the Commission there, the court said adoption of
an adminidrative rule by Respondent “can only be legdly authorized upon the grounds thet the
Legidature has directly, or by necessary or reasonable implication, authorized thesame.” Id. “The
Legidature has declared the public policy of thisstate ... . Respondent is merely the indrumentality of
the Legidature, created for the purpose of carrying out that policy. It has no power to adopt arule, or
follow apractice, which resultsin nullifying the expressed will of the Legidature” 1d. “The Legidature
aone has the power to declare the genera law relating to this subject, and respondent must observe
same. If the interests of the public require a change in the law in this respect, then it is amatter for
appropriate action by the Legidature ... .” 1d at 795.

The General Assembly long ago recognized, through passage of § 393.140(12) RSMo, that
utilities should be able to carry on other businesses free of Respondent’sinvolvement. That subsection
provides a complete regulaory framework where the Rules under review here are neither authorized

nor required. Significantly, the Generd Assembly has never given explicit authority to the Respondent

to adopt the type of rules presented in this appeal. The Commission gpparently agrees, snceit dams

inits brief that its authority is only “implied.”

Rules Adopted Without Express Grant of Authority: Subsection (12) of § 393.140
RSMo is clear legidative recognition that the other businesses of utilities are not subject to the
jurisdiction of the Respondent if they are “ substantidly kept separate and gpart” from the utility

operations. Respondent has never made any evidentiary-based determination that affiliate operations of



any utility affected by the Rules are not “ subgtantialy kept separate and gpart.” 1t has neverthdess
proceeded in these Rules to assert itsjurisdiction over other businesses.

Missouri courts have held that the power of an agency to make rules may be implied “only if it
necessarily follows from the language of the satute” Pen-Yan Investment, Inc. v. Boyd Kansas
City, Inc., 952 SW.2d 299, 304 (Mo.App.W.D. 1997). In matters involving Respondent’s
authority, this Court has employed a gtrict requirement of explicit authority. In State ex rel. UCCM,
Inc. v. PSC, 585 SW.2d 41 (Mo. banc 1979), when both the Commission and utilities claimed there
wasimplicit authority for afue adjustment clause, this Court said: * Respondents themsalves have
difficulty pointing to wheat provisons in the satutes give them authority ... " 1d. at 54. Respondents
“admitted that it was hard to find specific sections authorizing [its decison], but that we should approve
it ... through application of the principle that where an agency is given broad supervisory authority,
deference should be given to its interpretation of astatute.” Id. This Court responded, saying “it isfor
the legidature, not the PSC, to set the extent of the latter’ sjurisdiction.” It noted that “ The mere fact
that the commission has approved similar clausesin the pagt, or that other states permit them, is
irrdlevant if they are not permitted under our statute.” 1d. Therefore, this Court has dready held that
there must be specific rather than implied legidative authority for Respondent’ s actions.

Only rules promulgated by an adminitrative agency with properly delegated authority have the
force and effect of law. Psychare Mgt. v. Dept. of Social Services, 980 SW.2d 311, 313 (Mo.
banc 1998). An agency’s authority islimited to that granted by statute and any regulation promulgated

must be within the authority of satute. The rules or regulations of agtate agency areinvdid if they are
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beyond the scope of authority conferred upon the agency. Pharmflex v. Div. of Employment
Security, 964 SW.2d 825, 829 (Mo.App.W.D. 1997).

The Generd Assembly has conferred explicit rulemaking authority on Respondent only ina
few sdlect areas and has remained slent in others. It has never enacted an explicit, broad grant of
rulemaking authority to Respondent. Ingtead, the Generd Assembly has sought to rein in Respondent
and other agencies with the enactment of 8 536.014 RSMo in 1997. It says“[n]o ... agency ... rule
shdl bevalid in the event that ... [t]here is an dosence of statutory authority for the rule or any portion
thereof ....” Asareault, the only supportable concluson is that no such authority for the Rules can be
implied from § 386.250(7) RSMo.

This conclusion is dso bolstered by the fact that the Legidature enacted provisionsin 1998
specificdly regarding utility affiliates. Respondent was granted rulemaking authority to administer those
specific provisions regarding affiliatesin 8 386.756 RSMo. But its authority there was
circumscribed by the phrase: “the commission shal not impaose by rule or otherwise, requirements
regarding HVAC sarvices that are incongstent with or in addition to those set forth” in the Act. By
acting to grant only limited authority regarding affiliates under § 386.756 RSMo, and by intentiondly
limiting any rulemaking grant in 8§ 393.140(12) RSMo, to only those specific circumstances where the
Commission wishes to exempt a corporation from making “full reports’ concerning any
“incondderable’ utility businessit may have, the only conclusion that can be fairly reached is that the
Genera Assembly did not intend to grant Respondent the broad implied authority it dams.

5. Chapter 393 Requirements (Brief, p. 36): Inavery short discussion, Respondent
says “the subsections in § 393.140 under which the Commission acted required (sic) did not require
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hearings” Respondent uses the plurd “subsections’ which indicates it relies on more than one
subsection. Thisis confusing because Respondent only discusses two: (5) and (11). On p. 67,
Respondent says (5) “does not provide the statutory authority for therules” With (5) thus diminated,
only (11) remains. Respondent appearsto only obliquely clam authority there, amply noting ( p. 37)
that “subsection 11 generdly gppliesto rules” It directs attention to McBride & Son Buildersv.
Union Electric Co., 526 S.W.2d 310 (Mo. 1975).

Subdivison (11) does not apply to the subject of the Rules. It at least mentions

rulemaking, which is more than can be said for § 386.250(7), but the scopeis very redtricted. It says
“The commission shdl dso have power to establish such rules and regulations, to carry into effect
the provisions of this subdivision, asit may deem necessary ....” (Emphasis supplied) As
discussed in Appellants initid brief (pp. 54-55), subdivison (11) deds with rate schedules, not
affiliates. The subject of affiliates in subdivison (12) cannot be the subject of rulemaking authority
which is expresdy limited to subdivison (11). Asthe Commission notes on p. 69, McBride says
“aubsection (11) is primarily concerned with rulemaking, and prohibiting any form of contract or
agreement except such as are regularly and uniformly extended to al persons and corporations under
like circumgtances.” | d. & 313. That generdization is woefully insufficient to support a conclusion that
(112) is broad enough to authorize rules regarding affiliates of a utility which are addressed specificdly in
adifferent subdivision.

6. Commission Hearings (Brief, p. 37): Respondent claims 8§ 386.250(6) RSMo

“refersto alegidaive type hearing.” Its cited authority is Smply a commentator discussng rulemaking
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in generd, not the specific terms of § 386.250(6) RSMo. Respondent’ s argument proves nothing.

Respondent then proceeds (p. 39) to parse the phrase “a hearing shdl be held a which affected
parties may present evidence as to the reasonableness of any proposed rule” Respondent amazingly
cdamsthat if the Legidature wanted more than alegidative-type hearing, it would have said so.
Respondent obvioudy ignores the portion which says affected parties will have the opportunity to
present “evidence asto the reasonableness’ of therules. Appdlants have aready discussed at length
what “evidence’ meansin this connection. Respondent completely reads that out of the statute.

Respondent argues (p. 39) it nevertheless held hearings at which evidence of reasonableness
was taken. Respondent’ sidea of “evidence’ is one-sided and inconsistent with its accepted meaning.
It dlowed only some, but by no means dl, of the essential procedures required to produce evidence.
Thisis the same type of unlawful, truncated conduct it engaged in when it provided alimited hearing in
State ex rel. Fischer v. PSC, 645 SW.2d 39 (Mo. App. W.D. 1982). Here, Respondent allowed
“sworn statements’ and enforced discovery, but completely prohibited cross-examination. As
demondtrated in theinitid brief, this does not produce “evidence.” Asthe Western Didtrict said in
Fischer, courts have “authority to examine acts of the Public Service Commission for due process
violations. ... One component of this due process requirement isthat parties be afforded afull and fair
hearing & ameaningful time and in ameaningful manner.” 1d. at 43. Just aswith Fischer, the
hearings here were “not meaningful” because al of the “evidence’ was not dlowed to be presented
since cross-examination was prohibited.

Respondent argues “as afind point” (p. 40) that 8 386.410.1 RSMo absolvesit from any
impropriety in the taking of testimony a hearings. This argument appears to violate Rule 83.08(b) since

13



Respondent made no such allegation a the Western Didtrict. Evenif it isnot barred by Rule 83.08(b),
the provision does not stand for the proposition cited. 1t says“No formality in any proceeding nor in
the manner of taking testimony ... ."” (Emphasis supplied). So it means “No formdity in the taking of
tesimony.” The issue regarding the taking of testimony here isthe tota absence of cross-
examindion. The Commission therefore is saying that cross-examination is merdly a“formality” in
American law. That isabsurd on itsface.

7. Evidence argument (Brief, p. 40): Respondent attempits to discredit the holding in
State ex rel. Kansas City Public Service Co. v. Waltner, 169 SW.2d 697, 703 (Mo. 1943) by
claming Appellants overgateits holding. The quotation from the case was accurate. Respondent then
resorts again to generd commentators discussing “legidative facts and adjudicative facts” It triesagan
to draw an imaginary bright line between rulemaking and adjudication. This has no bearing on a
specific datute which requiresa“hearing” and “evidence” The intention of the Generd Assembly,
specifically expressed, must control.

Particular OPC Arguments: On page 34, OPC apparently claims clairvoyance. It notes
Respondent claimed authority for the Rulesin an order (L.F. 443-447) in which Respondent said it was
proceeding under its “genera authority.” Respondent cited no subsection in the referenced order. Yet
OPC -- aseparate agency from the Respondent -- was amazingly able to conclude Respondent was
referring to § 386.250(7). It is strange that OPC was able to divine a reference to one specific
subdivison.

On p. 60, OPC purports to offer additiona statutory authority for the Rules that Respondent
does not even dlam. This highlights the problem since it throws it open to anyone to suggest a source

14



of authority -- even authority the agency did not rely upon in the first place. OPC erroneoudy says
authority can be found in subsections (1) and (4) of § 393.140 RSMo. Neither can be the source,
however, because neither contain an express grant of rulemaking authority and the subject matter is not

connected to the Rules.

Point I1: Failureto Comply With § 536.021.2 and § 536.021.6(4) RSMo

Respondent contends it satisfied § 536.021.2 RSMo when it smply said: “Thisrule isintended
to prevent regulated utilities from subsidizing their non-regulated operations.” As Appdlants have
indicated (Initia Brief pp. 33-34), thisis a hdf-truth because Respondent already had that authority,
and exercises it when it prescribes rates. See, State ex rel. General Telephone Co. of the
Midwest v. PSC, 537 SW.2d 655 (Mo.App. 1976). Respondent even cites and relies upon this
case on page 51 for that proposition, where it so erroneoudy claims authority to set reasonable rates
under 8 386.130 RSMo. No such authority resdesin that section.

If Respondent had provided an explanation of the proposed rule, and a statement of the
reasons why the rule was necessary, as contemplated by 8§ 536.021.2 RSMo, it presumably would have
addressed the power it already had to prevent subsidization, identified areas in which the Respondent deemed that
existing power to be insufficient, and explained how the proposed rule would address those perceived deficiencies.
The Respondent made no such attempt.

Respondent asserts its claimed “reason” passes the test in State ex rel. City of Springfield et al.

v. PSC, 812 S.W.2d 827 (Mo.App.W.D. 1991). The holding in that case should be reviewed by this
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Court because it does not adequately reflect the intentions of the General Assembly in enacting these
requirements. In Springfield , the court treated the statutory requirement for an “explanation” and a
“reason” as being satisfied with the briefest of summaries since it erroneoudy perceived the “purpose’ of
those requirements was smply “to alow opportunity for comment.” Thiswas clearly not the
Legidature sintention. The requirement for “explanations’ and “reasons’ are separ ate and
independent and accompany the full text of the proposal. The full text provides adequate
opportunity for comment on the text itself, but does not necessarily revea the motive or justification of
the agency. The Legidature specificaly required “explanations’ and “reasons’ in addition to thefull
text. Theholdingin Springfield negates that and thus needs to be re-examined. What the
Respondent provided smply does not meet the statutory requirements. Further, Appellants incorporate
by reference here their argument under Point VII in this brief. Smply saying the requirements only
accomplish “notice,” and that participation satisfies the notice requirement so there is no harmif thereis
participation, essentialy requires the Court to ignore the specific statutory requirements and their
CONSequences.

Respondent contends it satisfied 8 536.021.6(4) RSMo. It points to the “Responses’ it
published in the various orders of rulemaking. These “Responses’ may be responses to arguments
made by those who commented on the rules, but that does not transform “responses’ into “findings.”
The term “findings’ denotes some determination or decison, whereas a*response’ may be merely a
reply. Furthermore, the statue requires a* concise summary of the Sate agency’ sfindings.” As dtated
in the subgtitute initid brief, no summary of findings, concise or otherwise, appears in the Orders of
Rulemaking.
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Particular OPC Arguments: OPC cites St.Louis Christian Home v. Mo. Commission
on Human Rights, 634 SW.2d 508, 515 (Mo.App. 1982) for essentidly the same premise as
Springfield, but also the additional argument that there has to be some claim of detriment in the ability to
participate in or react to the rulemaking at issue. OPC says Appellants fully participated in the rulemaking and
therefore had no such detriment. To the contrary, Appellants have always claimed Respondent did not give a
sufficient explanation of the Rules or the reasons why the Rules are considered necessary since Respondent already
possesses the ability to prevent subsidization through rate-setting. Appellants thus were deprived of the ability to

completely explore and provide evidence on the agency’s rationale because it was never divulged.

Point I11: Violation of 8 536.016 RSMo.

Respondent agrees that § 536.016 RSMo applies to agencies from and after August 28, 1999.
(Brief, p. 63). Respondent aso acknowledges that § 536.016 gpplies “from the point reached [in a
case] when the new law intervened.” (1d.) Respondent held its “hearings’ in this case in mid-
September 1999 -- gfter the Satute became effective. Respondent neverthel ess boldly seeks to escape
totally from the terms of § 536.016 because it “proposed” the Rules before the law became effective.
(Brief, p. 64). The Respondent’ s theory iswithout merit.

There are two subsections to 8 536.016. Thefirst one says

1. Any state agency shall propose rules based upon substantial evidence on

the record and a finding by the agency that the rule is necessary to carry

out the purposes of the statute that granted such rulemaking authority
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(Emphasis supplied). Respondent clamsit escapes this requirement smply because it “proposed” the
Ruleson June 1, 1999. Thisistoo strict areading by Respondent. The statute does not say that
“subgtantia evidence on the record” hasto take place befor e thefiling of anotice of proposed
rulemaking. A more reasonable interpretation is that before any such rule isfindly adopted, there must
be “substantia evidence on the record and afinding that it is necessary to carry out the purposes of the
datute” Indeed, how can there even be any “substantial evidence on the record” regarding arule until
aiter the proposa is made public through the notice? Respondent therefore could and should have
complied with this provison when it held its “hearings’” in mid-September 1999, after the statute took
effect. That does not even require a“retrospective’ application of § 536.016.

Respondent’ s other arguments about 8 536.016 are merely speculation about what the Genera
Assembly intended and an attempt to evade the requirements imposed. “Substantia evidence on the
record” is a phase which clearly connotes an adjudicatory type process within the context of a
rulemaking proceeding, which aso supports the argument of Appellants under Point .

Respondent’ s argument that the section is* completely separate’ from the notice proceduresin
§536.021 RSMo simply seeks to read the text of § 536.016 out of existence and somehow make it
“apply to a process outside of the actud making of therule” (Brief, p. 62) Thisclam iscontrary to
the plain language which says it gpplies when a“ sate agency shdl propose rules.”

Another altered claim: Respondent told the Western Didtrict that § 536.016 “isa
procedurd statute.” (W.D. Brief, p. 48). Respondent made no claim there of the statute having any
subgtantive nature.  Altering its cdlaim here, Respondent now saysit is“ subgtantive in nature’” and “a

substantive law.” (Brief, p. 65). Altered claims such asthis are barred by Rule 83.08(b).
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Point IV: Violation of § 393.140(5) RSMo.

The Commission says § 393.140(5) RSMo does not apply to the Rules. (Brief, p. 67).
Appelants explained the goplicability in the initia brief.

Rather than directly responding, Respondent claims (p. 68) that McBride & Sons, supra, is
controlling. The operation of subsection (5) was not centrd to the holding in McBride and therefore is
dicta ThisCourt firgt said the utility could not challenge a Commission “generd order” (which for these
purposesisthe same as arule) in adeclaratory judgment proceeding. That ruling was sufficient to
dispose of the case by itsaf. Then it said Respondent had authority under subsection (11) to make
the generd order under review there, because it dedlt with aform of contract or agreement.

Nevertheless, McBride & Sonsisin accord with Appellants position. Subsection (5) sets
out Respondent’ s authority to determine improper or discriminatory conduct. It provides the
procedure by which Respondent can determine, after a contested case proceeding, whether any acts
are unreasonable or unduly preferentid. But it requires“acts’ by a utility before remedid action. This
is another ingtance where the Legidature has provided a mechanism, other than rulemaking, which
Respondent can utilize to pursue alegations of ingppropriate conduct by a utility. The Generd
Assembly recognized in subsection (5) that there should be atrid-type evidentiary hearing, based on
evidence, before any remedia measures could beingtituted. As Appe lants have explained,
Respondent improperly seeks to short-circuit that mandated procedure with the Rules.

Therefore, subsection (5) applies to the subject matter of the Rules. Subsection (11), as

discussed in Point |, does not. Subsection (11) may not require a hearing for a rulemaking, as
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Respondent says, but that isirrdevant here since (11) does not grant rulemaking authority over affiliate

transactions, which isthe subject of the Rules.

Point V: Beyond Subject Matter Jurisdiction

The lengthy response provided by Respondent on this Point, beginning on p. 43, does not
suggest anything contrary to the position of the Appellants. None of the cases Respondent cites
demongtrate that Respondent has implicit authority to impose requirements upon an un-regulated
affiliate of agas or steam utility company, or grant the Respondent any authority over any aspect of
interstate commerce.

The two decisions cited a page 46 do not aid Respondent’ s position. These only hold that
Respondent may, in setting utility rates, ignore the costs of goods or services purchased from an
dfiliate, provided that Respondent holds an evidentiary hearing and determines, based on evidence,
that the costs are excessive. Thereisnothing in the decisons which even hints Respondent may,
through rules, establish bookkeegping requirements for a utility’ s unregulated ffiliate or require that
the records of the affiliate be produced, especidly in light of the clear language of § 393.140(12)
regarding such affiliates.

State ex rel. ANG v. PSC, 706 S.W.2d 870 (Mo.App.W.D. 1985) cited on page 47 is
amilar. In ANG, the Western Digtrict smply found that, in arate setting case, the regulated utility could
be assigned the cost of capital of its unregulated parent corporation. This does not mean an

unregulated affiliate of a utility can be required to keep recordsin a particular manner
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or produce them. The case merdly held that facts relating to the unregulated &ffiliate can be taken
into account after evidentiary hearing in deciding what rates the regulated utility may chargeits
customersfor aregulated service. If anything, these decisonsillugtrate Appdlants point that, in
contrast to the Rules, there are other adequate avenues readily available to the Respondent through
which it can effectively and lawfully address affiliate transactions and their impact on ratepayers,
without exceeding its jurisdiction asit did here.

Respondent clams Appdlants did not preserve aclaim involving 8 386.030 or federd
preemption in an gpplication for rehearing, and thus it was not preserved for appellate review. (Brief,
pp. 52-53). Respondent is mistaken. Appellants made the specific claim in paragraph 6.C. of an
gpplication for rehearing. (See, L.F. 985-986). Respondent fails to note that filing when it cites other
goplications for rehearing on p. 53. Appd lants specificaly mentioned the topic of “preemption” and
“federd rules governing” off-system commodity saes and capacity releases from pipdines. What 8
386.500.2 RSMo requiresis the “specific ground” on which the gpplicant considers the decison to be
unlawful. The specific ground is“preemption by federa rules or satutes.” Thereis no satutory
requirement that a utility essentidly file an gppellate brief as an goplication for rehearing.

Although Appdlant’s point in the gpplication for rehearing was not genera or imprecise, even
“extremely generd and imprecise’ language can be sufficient to preserve aclam of error. State ex
rel. Chicago, R.l., & Pac. R.R. Co. v. PSC, 441 SW.2d 742 (Mo.App. 1969). The FERC
regulations cited in Appellant’s brief are smply support for the argument that Respondent is exceeding
itsjurisdiction. The purpose of the statute is to make Respondent aware of errors and provide a
chance for Respondent to correct them. Respondent, an intervenor in cases before the FERC involving
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interdate pipdines, cannot hide behind aclam ignorance.

In summary, Respondent attempts many oblique and erroneous attacks on this Point, but never
directly addresses the substance of Appelants arguments about the Rules.

Particular OPC Arguments: OPC indicates on pp. 63-64 that because Respondent “has
dedt with” transactions with affiliates in prior rate cases, that does not prohibit Respondent from
meaking requirements in rules “so the information will be avallable in the rate setting process.” If the
Rules were only about preserving information on those transactions, it is unlikely this gppea would
exig. It should be gpparent to anyone reading the Rules that they go far beyond smply preserving
information in the possession of the utility -- a requirement to which the Appellants have never
objected.

OPC damson p. 65 that only regulated utilities are “ required to comply” with therules. This
overlooks the provisons, for example, described on p. 46 of Appellants initid brief which require
regulated utilitiesto “ensure” affiliates keep their records in a certain way.

OPC dams the Rules make no impaosition on the unregulated affiliates of utilities, and cites
subsection (6)(A) “of Rule 015.” OPC ignores, however, subsection (6)(B) which purportsto give the
Commission authority to audit the affiliat€ s books and investigate the affiliate' s operations, al without
mention of “to the extent permitted by applicable law” upon which OPC restsits subsection (6)(A)
argument. OPC dso ignores subsection (2)(F) of “Rule 015" which imposes specific requirements on
an dfiliae s “marketing materids, information or advertisements.”

OPC clamson p. 66 that the asymmetricad pricing standards gpply only to the regulated utility

and, gpparently on that basis done, must be within the Commisson’sjurisdiction. A huge flaw in this
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argument, of course, istha the Commission’sjurisdiction in the pricing arena applies only to those
goods and services offered to the public generdly by gas and heating corporations. The basis of
Appdlants argument is that the Commission seeks by these rules to impose asymmetrical pricing
standards on transactions relating to goods and services that are not offered by gas and hesting
corporations to the public generdly. The scope of the asymmetrica pricing sandards therefore
exceeds the Commisson’s pricing authority.

OPC next clams, on p. 67, that because the segments of the rules governing the provision of
“information” by gas and heating corporations do not gpply to non-regulated affiliates, but only apply to
gas and hegting corporations, such segments must be within the Commisson’sjurisdiction. The basis of
Appdlants argument in thisregard is that there is no statutory authority whatsoever to support the
Commission’s adoption of rulesto control or dictate the use of information in the possesson of gas and
heating corporations. Certainly 8 393.140(1), a subsection worded in the most broad terms, does not
offer any support for such Commission authority; it makes no mention whatsoever of ether
“information” or rulemaking authority.

On pages 67 and 68, OPC claims the provisions concerning off-system commodity sales and
capacity release transactions must be jurisdictional because “[A]ll these sections do is require the
regulated utility to offer these particular services on comparable terms to both affiliate and nonaffiliated
marketers.” A huge problem with this, and afact ignored by OPC, isthat the off-system commaodity
sales and capacity release transactions addressed by these sections of the rules are interstate in nature

and beyond the jurisdiction of the Commission by virtue of 8 386.030 and the federd congtitution.
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On page 69, OPC again raises the broadly worded provisons of § 393.140(1), thistime as
support for the sections requiring gas and heeting corporations to maintain information and records
regarding activities of another corporation or entity. Aswith OPC’s earlier use of this subsection, 8
393.140(1) contains no reference to “information” or rulemaking authority and therefore offers no
support for the proposition asserted. Appellants argument is, and remains, thet the provisons of the
Rules requiring gas and heeting corporations to maintain information and records regarding activities of
another corporation or entity is unsupported by statutory authority. The vdidity of this argument is not
inany way impaired by OPC’ s suggestion that the gas and hegting corporations need only to maintain
the information of which they are aware (of courseit would be well nigh impossble to maintain

information of which oneis*unaware’).

Point VI: Impermissibly Vague, Ambiguous and I nconsistent Provisions

Respondent contends (p. 81) that Appd lants failed to preserve for appedl the issue of
vagueness by failing to specificdly cite a conditutiona provision in the gpplication for rehearing.
Appelants made the daim that termsin the Rules were uncongtitutiondly vague in an gpplication for
rehearing. Paragraph 7 of the document appearing at L.F. 986-988 sufficiently describes the
vagueness clams by identifying the objectionable terms and claming they are unconditutionaly
impermissble. Even “extremdy generd and imprecise’ language can be sufficient to preserve aclaim of
error. State ex rel. Chicago, R.l., & Pac. R.R. Co. v. PSC, 441 SW.2d 742 (Mo.App. 1969).

Appelants specificaly cited the congtitutiond provisons on page 21 of their initid brief before the
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Circuit Court, filed March 28, 2000; the first appellate review of theissue. (See Appendix A, p. A-1.)
Respondent filed aresponsive brief on May 1, 2000 in which it failed to make this specific clam of
falure to preserve. Respondent then proceeded to present essentidly the same argument it has here on
the same question. (See Appendix A, pp. A-2to A-6). Under those facts, Fitzgerald v. City of
Maryland Heights 796 SW.2d 52 (Mo.App. 1990) does not apply.

Respondent aso contends the issue is not “ripe.” Appd lants anticipated this and fully addressed
it on pp. 50-53 of their initid brief. The other argument Respondent makesis that it disagrees whether
the particular terms are vague. Since it was the author, it would naturaly take that postion. Its

discussion does not make those terms any clearer.

Point VII: Cited Authority Does Not Authorize Adoption of the Rule

Contrary to the requirement of § 536.021.2(2) RSMo, Respondent failed to cite any provison
inits notice of proposed rulemaking that confers authority on it to promulgate rules for hesting
companies. Respondent claims (p. 92) that “jurisdiction of the Commission over a hegting company ...
isnot theissue’ and that citing to its “generd enabling Satutes’ was sufficient. Respondent would
goparently clam “legd authority” in the aosence of “jurisdiction.” Notably, the citation by Respondent
to “support” its proposition, NME Hospitals, Inc. v. Dept. of Social Services, 850 SW.2d 71,

74 (Mo. banc 1993), does not support Respondent’s claim or stand for the proposition for which it is

cited. Nether of the statutes cited by Respondent in the notice of proposed rulemaking even refer to
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heating companies, so what it cited, under any interpretation, cannot be its “legd authority” for 4 CSR
240-80.015.

Respondent admits (p. 91) it did not cite 8 393.290 RSMo; its source of authority over heating
companies. Respondent relies on Corvera Abatement Technologiesv. Air Conservation
Commission, 973 SW.2d 851, 855 (Mo. banc 1998) for the proposition that “The notice of
proposed rulemaking provides notice to affected parties to alow opportunity for comment by
supporters or opponents of the measure, and so to induce amodification.” The recent passage of §
536.016 RSMo which requires “afinding by the agency thet the rule is necessary to carry out the
purposes of the statute that granted such rulemaking authority” clearly showsthe Generd Assembly is
concerned about agencies exceeding their authority. The Legidature requires the agency to put down in
black and white its judtification that what the agency is doing is within the scope of its authority. That
demondrates alegidative intent that the provison is much more than amere “notice’ provison.
Furthermore, Respondent’ s reliance on Corvera ismisplaced. In that case, this Court overlooked the
agency’ sfallure to cite proper legd authority because the section cited did, in fact, authorize the agency
to adopt rules of the same genera subject matter, even though a different section provided “more
proper authority.” In this Situation, however, neither section cited by Respondent provides any
authority whatsoever for Respondent to enact rules relating to heating companies in the absence of §
393.290 RSMo..

The Generd Assembly specifically requires agenciesto cite “the legd authority upon which
the proposed ruleis based” and it provides a specific penalty if that isnot done. The pendty isthat

theruleisvoid. §536.021.7 RSMo. Respondent has admitted it did not cite the section thet givesit
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authority over the type of utility subject to 4 CSR 240-80.015. That clearly means 4 CSR 240-80.015
isvoid.

The essence of Respondent’ s argument is that if someone participates in the rulemaking, it does
not matter what the agency claims as authority, because if they participate, there can be no harm from
the agency not following the Chapter 536 provisons. Under that logic, the Commission could cite
81.025 RSMo asits authority. If someone participates and points out that § 1.025 RSMo does not
authorize adminigrative rules, the agency then clamsit does not matter because the person got to
participate in the rulemaking anyway. The sameis true with regard to the requirement for an
explanation of the rule and the reasons therefor, as explained in Point 11, supra. Under that theory, the
Commission could have said its reason for these Rules was to prevent UFO' s from landing in Jefferson
City. If the utilities participate and demondirate that is not an accurate statement, the agency smply
clamsthere is no harm because the utilities participated. The Respondent’ s argument (and the theory
from Springfield, supra, that participation vitiates any requirement to provide correct information)
effectively obliterates the satutory requirements for the agency to cite the correct authority and give
reasons for its proposa, and aso obliterates the penaty specified by the Generd Assembly if the

agency does not.

Point VIII: Western District Had Jurisdiction

Appdlants generdly concur with the Commission’s Point V111 to the extent it corresponds with

Appdlant’ s Point V111 and to the extent that the Western Didtrict was erroneous in its conclusions.
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Appdlants strongly disagree, however, with Respondent’ s arguments where it clamsimplicit
rulemaking authority in “many” sections of Chapters 386 and 393 (Brief, pp. 93, 99) and repeatsthat it
has implicit rulemaking authority under 8§ 386.250(7) RSMo (addressed in Point |, supra).

Whileit may be an issue here whether § 386.250(7) RSMo provides implicit authority for these
Rules, the scope of this case is not whether the Commission has implicit authority throughout Chapters
386 and 393 for other unidentified futurerules. That is an issue which the Commission has chosen
to inject here for the first time and it would be patently unfair to require Appellants to address such a

broad and vague issue in this reply brief, epecialy consdering the word limitationsin Rule 84.06(b).

CONCLUSION

Appellants incorporate by reference the conclusion to their initial brief.
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